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Introduction

Over the last 40 years, China has experienced unparalleled economic development following its
decision to embark on a path of economic “Reform and Opening Up.” China is now the second
largest economy in the world, with a gross domestic product (GDP) estimated at around US $12
trillion.* China’s economic development has followed a path characterized by gradual market
reform, continued government intervention, rapid technological development and increased
integration with the global economy. Over the same period, China has become a leading trade
partner of the US and both a source and a destination for bilateral foreign direct investment
(FDI). The result has been significant commercial opportunity and a growing mutual
dependence for companies in China and the US.

Recent events, however, indicate that the bilateral relationship is at an inflection point. Foreign
businesses in China are facing an increasingly challenging and uncertain policy environment.
Despite the commercial success enjoyed over past 40 years by the US business community,
American companies are no longer serving with the same level of enthusiasm as the reliable
anchor of US-China relations that they once were. Pressure on the relationship is growing from
a combination of tariffs implemented by both countries in 2018 and a simmering trade conflict
focused on longstanding challenges facing the US business community in China with respect to
market access, intellectual property (IP) protection, regulatory transparency, uneven
enforcement of Chinese laws and regulations, and industrial policies that favor domestic
companies at the expense of foreign-invested enterprises (FIES).

Consequently, trust between both sides has reached a low point. Nevertheless, AmCham China
continues to believe it is imperative that China and the US find ways to resume and continue
productive engagement as bilateral partners. Indeed, a healthy, fair and reciprocal trade
relationship is critical for the robust economic growth of both countries.

1All economic statistics taken from World Bank database.
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Our 2019 Policy Priorities aim to promote that crucial cooperation. These priorities reflect the
opinions of the Chamber’s 3,300 members (half of whom are Chinese nationals) from 900-
member companies headquartered not just in the US, but also Europe, Australia and other
parts of Asia. They are drawn from multiple discussions among AmCham China members and
supported by analysis of the annual Business Climate Survey and the American Business in China
White Paper.

As a focus of our advocacy efforts, these priorities will guide our conversations with Chinese
government, US government, media, academics and other stakeholders throughout the year.
We acknowledge that the challenges are significant and may not be resolved within the short-
term. We hope, however, that we will see meaningful progress during the coming months, and
that such progress will form a solid basis for longer-term engagement and dialogue.

Restoring Trust through Concrete Actions Leading to Greater Transparency, Predictability, and
Evenhandedness in Regulatory Processes

It is important to acknowledge that the process of building trust in the US-China relationship
that formally began in 1979 itself took several decades. Today, the Chinese economy is the
world’s second largest with a technological capacity that rivals the US in some sectors. In this
context, US companies are understandably less accepting of Chinese government policies and
practices that provide competitive advantages to their domestic competitors, especially when
those competitors generally enjoy full access to the US market. Following many years of
bilateral discussions when commitments were often made and not fully implemented, restoring
trust will require concrete, measurable actions from both sides. The stability and predictability
provided by a transparent and evenhanded regulatory environment will be important for the
continued growth of both foreign and domestic businesses in China, and we urge the Chinese
government to take further steps to adopt a more fully inclusive and accountable process for
the formulation and implementation of laws and regulations. Greater transparency and
accountability among regulators would not only aid the government’s fight against corruption,
but also boost confidence in private companies, both domestic and overseas, that their
investments will be fairly protected under law.

e Inconsistent/unclear regulations and enforcement remain the No. 1 challenge for
AmCham China members for the fourth consecutive year. (2019 Business Climate
Survey).

e “Greater transparency, predictability and fairness of the regulatory environment”
was cited by more than half (53%) of members as a “very” or “extremely significant”
potential driver of new investment. (2019 Business Climate Survey).
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e Despite progress, China still ranks only 78 out of 126 countries for regulatory
enforcement in the 2019 Rule of Law Index. (World Justice Project)

To restore trust in the bilateral relationship, we recommend that:

e Both governments prioritize bilateral communication at the working level and with
strong business community engagement on both sides, as well as high-level
dialogue.

e Commitments to meaningful reform include clear benchmarks, timelines and
intensive monitoring to ensure lasting changes to China’s legal and regulatory
architectures and impartial implementation of laws and regulations.

e Transparency be improved by releasing formal findings and case histories of anti-
monopoly and other compliance-related investigations.

e The use of “window guidance” be eliminated and public directives be released
instead.

e Written explanations be provided whenever administrative agencies deny or provide
conditioned approvals for license applications or other approval applications, or
when they fail to adhere to decision deadlines provided for in relevant laws and
regulations.

e Foreign companies be given equal opportunity to participate in the drafting and
review of relevant laws and regulations, including ensuring draft “comment periods”
are provided with reasonable timelines and made public far enough in advance to
ensure full participation by the domestic and foreign business communities.

Promoting Development through Policies of National Treatment and Competitive Neutrality

Policies that emphasize national treatment benefit the entire economy — not just foreign
enterprises. We believe that government policy should place all parties in China — including
both domestic and international firms and public and private companies —on an even,
competitive footing. Enacting a policy of “competitive neutrality” is especially important given
the increasing scrutiny facing the US-China commercial relationship and the questions being
raised internationally about the greater market access enjoyed by Chinese companies overseas
compared to the access FIEs have in China.

e The economic and technological impact of foreign-invested enterprises, and the
ripple effects through their supply chains and the spending of employees, averaged
33% of China’s GDP from 2009 to 2013. Despite a decline in global FDI in 2017, China
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remained the second largest global recipient of FDI. (Developing China: The
Remarkable Impact of Foreign Direct Investment; UNCTAD World Investment Report)

China’s restrictive investment regime blocks investment in key industries. China’s
average tariff level (9.9%) is nearly three times higher than the US (3.5%).

China’s licensing and approval regimes forestall or deny market access even in
nominally open sectors.

Informal practices and other non-tariff barriers such as anti-trust and standard-
setting processes, and lengthy customs licensing procedures, limit US companies’
ability to compete equally in the market.

More companies say the investment environment is “deteriorating” (21%) or “staying
the same” (41%) rather than improving (38%). (2019 Business Climate Survey)
Nearly half of our members (44%) believe foreign companies are treated unfairly;
46% feel less welcome than before. (2019 Business Climate Survey)

China has shown a distressing propensity to retaliate without legal justification
against FIEs and imports from particular countries which are perceived to have
displeased China.

To promote creation of a truly level playing field, we recommend that:

Foreign investors be provided treatment no less favorable than the best treatment
offered to any domestic Chinese company, whether private, state-owned or state-
controlled.

Laws and regulations, enforcement activities, approval processes, procurement
preferences, and other requirements that treat foreign entities, products, and
services less favorably than domestic firms be eliminated.

Market opening be implemented in more sectors, particularly areas in which previous
commitments have already been made, to achieve a more balanced investment
relationship. If Chinese businesses can make an investment in the US, American
companies should be able to make the same investment in China subject to the same
terms and conditions.

The Chinese government substantially narrow its foreign investment Negative List,
bringing it in line with those in other advanced economies.
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e National security reviews and “secure and controllable” technology requirements be
narrowly applied and not used for economic protectionism or in support of industrial
policy.

e The Chinese government reduce overcapacity, fully declare subsidies and eliminate
those that are non-WTO compliant, and remove other policies that promote unfair
competition.

Stimulating Innovation through Policies that Promote Global Cooperation and Intellectual
Property Protection

Innovation has ripple effects that bring broad benefits to the economies of both China and the
US. Research and Development (R&D) activities are a critical activity for both domestic and
foreign companies operating in China. Sustained creativity, however, can only be realized on a
level playing field with equal protection of rights under law — both on paper and in practice —
for foreign and domestic companies alike. To realize its innovation goals, China needs to
strengthen its infrastructure and open its institutions to allow information to flow more freely.
Creativity is the product of diverse ideas combined in an environment where technology-
neutral standards are set with broad participation and IP is protected from theft. We believe
the rapid pace of innovation exceeds the ability of any single government to manage, meaning
that technology regulation requires public-private engagement across borders. Moreover, R&D
will be most effective when it is subject to intellectual property protection and equitable
standards for all innovators.

e Innovation is a top-three priority for more than half (54%) of our members. (2019
Business Climate Survey)

e Lack of sufficient IP protection is the No. 1 (35%) barrier to increasing innovation in
China. (2019 Business Climate Survey)

e Although China’s IP protection regime improved significantly towards the end of the
last decade, the level of IPR protection has since stagnated. In 2018 China was
ranked 52 out of 125 countries with respect to IP protection. (The International
Property Rights Index, 2018)

e |n addition to IP protection, increased restrictiveness of cybersecurity-related policies
constitutes a significant barrier (27%) to increasing innovation in China. (2019
Business Climate Survey).

We recommend that:
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The Internet be promoted as a platform for global interaction and restrictions on
cross-border data flows such as those proposed in the Cybersecurity Law be limited
to encourage international collaboration and innovation.

A comprehensive trade secrets law be developed.

The successful development of IP courts be continued and the power of
administrative bodies (e.g., NIPA) to investigate and punish infringement be
balanced alongside the continued development of IP courts.

A clear, unified system of penalties be established to deter IP theft including through
cyber-enabled means.

Ensure standards development Technical Committees are open to FIEs in practice (as
stated in the 2019 Foreign Investment Law) so that they can participate on an equal
basis with domestic companies. Standards development processes should seek to
bring China’s domestic standards in line with internationally-accepted standards and
best practices.
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